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Abstract:

The purpose of this study is to put forward the basic principles of collective land
rights reform and constructs new type of the ctilecland property right structure
that is seasoned with land circulation. Based pthé study of the relations between
the subjects and objects of land ownership rights land use rights and the powers
and functions under the new type of property rigfinticture were deeply studied to
further clarify the inherent economic relationghe property right circulation process.
Methods of documentation and logic analysis werdiegp. The results show that to
clearly define ownership rights, regulate use sginid establish land tenure rights of
collective members is the suitable way. And Theasson of collective land
ownership rights, the tenure of collective memlaerd collective land use rights will
be helpful to build the Economic Relations in PmbypeRight for collective land
circulation.

In the current frame of land system of China, tbkective land circulation has been
restricted in the narrow range by laws. Even son@hwith the gradual establishment
of the socialist market economy and the developnwnthe rural society and
economy, the variation of the industrial structdigs system is developing along with
the behavior and ideals of the adjustment of th&igoration of the collective land
resources. On one hand, the theoretical researeh deeper and deeper, and on the
other hand, the trial point and practices are paréal gradually. At the same time, the
policy adjustment of the central and local governtraso predicts that the collective
land circulation is permitted under certain corafi. As for the collective agricultural
land, The People’s Republic of China’s Law on Rural L&ahtractingreleased in
2002 has confirmed the right of circulation anddfeéimg of the contractors under the
certain conditions for the first time. As for thent for collective construction use, the
Ministry of Land and Resources determined the pahts for circulation in 9 cities
[ In 2004, the State Council releastde Determination on Deepening the Land
Reformation and Making Strict Land Managementd it determined the orientation
of the reforming of construction land circulationder the certain conditions; in 2005,
Guangdong Province releasd@the Management Method of the Circulation of the
Using Right of the Land for Construction of Guangglérovinceand it presented the
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collective land for construction use the right akedt market transaction for the first
time.

In the new stage of the domestic economical andalsdevelopment, the central
government emphasized on “improving the marketigondtion of the land resource”,
“to use the price mechanism to suppress the inv@alpation and wasting of the
lands”; as the fundament and prerequisites of tlaeket construction, the deeply
research and innovation of the system of collediawel property right are extremely
urgent. Currently there are four kinds of pointviefv on the reforming of the system
of collective land property right: the total natedization of the property right, the
total privatization of the property right, perfommgi consummation and adjustment on
the basis of the current collective ownership asildishing the complex property
right 41, Setting the consummation of the land market agiistination, the author
here raises some points of view on constructingnéhe kind of framework of the
collective land property right, and he will analythe property right and economical
relationship in the circulation of the collectiventd under the new kind of property
right infrastructure at a further step.

1. The basic thought of constructing the new kind of property right system of
collective land
1.1 Define the concept of the modernized land propegtyt scientifically
The property right is one of the basic conceptha modern economics, and the
property right research is also the core of thel lsystem reform in China. However,
the different schools of researchers have therdifteunderstanding to the concept of
the property right. The analysis shows that, tlgalleinderstanding of the property
right stresses in the research of the static oxlahip between person and matters. For
example, the “property right” is defined as thddwling in The Chinese Dictionary
on Law ScienceThe generalized property right is the rights aoperty being
necessary for the civil subject to maintain itsipos as subject, it includes the
ownership, limited property right, intellectual higand other property right, but it
doesn't include personal right, debt right, riglitimheritance and other rights. The
property right under the aspect of modern econonscsdased much on the
social-economical functions of the property rightlat emphasizes on the dynamic
relationship among the persdif$Even though, there are some economists who think
that: only if the private using right, the right ehjoying the income and the right of
free transferring have been defined clearly, therership” will be the unimportant
and abstract economic concept (Zhang Wuchang).dBasethe points of view of
many parties, the author thinks that the concemeaf the modernized land property
right should meet the requirements of the econanit social development, and it
can be simply defined as the relationship betwaerperson and the land; we should
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pay attention to the behavioral relationship amtreggpeople when the land is being
utilized, and emphasized on the functional featfréhe property right; at the same
time, in terms of the composition of the properght, we should construct a group of
right restriction including other possible rightsaluding the right of the person to the
land property) with the ownership and using rightlee core.

1.2 The basic thought of constructing the new typthe framework of the collective
land property

After learning and analyzing the points of viewvafious parties in two aspects — the
theoretical maturity and practical feasibility, tlaethor thinks that, the following
thoughts should be taken into consideration wharsttocting the new type of the
framework of the collective land property

1.2.1 To clarify and not “weaken” the ownershipténms of the altitudes toward the
ownership, besides two kinds of extreme pointsi@in(total nationalization and total
privatization), the most frequently stated pointvadw is “to weaken the ownership
and to strengthen the using right”. The author tcagree with this here. On one hand,
the property ownership is not unimportant, justtestaby some economists; the
importance of the ultimate disposition of the ovam#p to the property in the
joint-stock company and other modernized operatmues is known to all; on the
other hand, the current ownership of collectivedlas “too weak” and not “too
strong” in some aspects, its exterior presentadhe weakness comparing with the
ownership of the state-owned land, and its intepi@sentation is that it hasn’t the
regulated way of obtaining the benefits of owneyshki the rent. Besides, the
regulation of the ownership will not threaten tlogaisition right and police power of
the state; in fact, even in the country of privatenership, the state also enjoy such
super-management right; there doesn’t exist theeosttip which is absolutely not
restricted in the modern society. The regulatiothefownership of the collective land
also includes the clarification of the subject loé bwnership, the clarification of the
content and restriction of the rights and the ragoih of the method of implementing
the rights.

1.2.2 Establish the land holding right of the cdilee members. The individual
farmers under the collective ownership are thewoers of the collective lands. The
occupation and using relation between them anddHhective land is not totally equal
to the “land using right” of the state-owned lama$he cities; and what is more, such
difference can't be neglected, for the ownershighesring many functions of the
farmers, such as warrants, livelihood and welfate, at least under the condition that
other auxiliary system hasn’t been consummatedh $arled can’'t be “assimilated”
with the state-owned lands directly. Therefore, suggest to clarify and regulation
such special rights of the collective members;hanreference of the point of view of
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Doctor Xu Hanming [11], (Doctor Xu Hanming issudu tconcept of “the holding
property right of the land of farmers” in his woillhe Research on the System of
Holding Property Right of the Land of Chinese Farsnsuch name is also used by
the author here, but its concrete conception ig different), the author can call it
“the holding right of the land of the collective mbers” for the time being.

1.2.3 To regulate the using right, and not to ‘f@ice” the using right. On the basis of
establishing the holding right of the land of tlsdlective members, the legal position
of the using right of the collective land will betdrmined in a further step. The using
right of the collective land for construction aine tand for agricultural use should be
regulated and defined under the same concept,lendifference between it and the
land holding right of the collective members shoalslb be noted. The regulation of
the using right of the collective land tends toide the main bodies of the right with
the defined and unified legal positions and beggefind not to pursue to “mere
reinforcing the using right”. On one hand, we shkowliminate the arbitrary
interference of the ownership, holding right of tmembers and various kinds of
administrative rights to the legal using right;tbe other hand, the implementation of
the using right should also be restricted and mediggroperly, for example, the
wasting, usage-conversion and paid using of thiewagiral lands should be managed
strictly and with regulations according to the laaval regulations.

1.2.4 To consummate the other rights. Currentlg tther right system of the
state-owned land in China is still not regulatedl aonsummated; therefore, the
consummation of the other rights of the collectaeds should be in the same range
of the construction of the other rights of the estatvned lands; they should be taken
into consideration uniformly and regulated in caoation. The legal regulations and
management measures on the conception settingfregin, circulation and benefits
of the rights should be defined.

2 The framework of the new-type collective land property right and the analysis
totherightsand functions

According to the descriptions above, the framewafrkhe new-type collective land
property right can be presented in the Figure 1
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SR HEF B ownership of the collective land

ERNERSE collectively internal separation

SRR #3IEFBI land holding right of the collective members

HA. FH. HEREWE. R4 the right of occupying, using and limited
disposing

SR HfFEAH the using right of the collective land

SR HFRER the leasing right of the collective land

& R+ 3K the mortgage right of the collective land

HAh#F| other rights

58, FH. FREWRE. BIRASH the right of occupying, using user benefits
and limited disposing

&Rt 5B, £ BHAER . B2k the right of temporary occupying, using
short-term benefits and partial disposing

Figure 1 The structure drawing of the new-type propof collective land

Here we only analyze the rights and functions afesal kinds of typical property
right of collective land:

2.1 The ownership of the collective land

The new-type ownership of the collective land Haes @absolute and exclusive rights
and functions of occupying, using, benefiting anepakiting; besides the legal
acquisition of the state, any unit and individuatgon cant occupy and use the land of
the collective farmers at ease. Among the rightsirailation and benefiting, not only
the circulation of part of the rights, but also tdire circulation of the ownership is
included; not only the circulation among the cdilee economical organizations in
the rural areas, but also the circulation from tbéective to the state is included.
However, in order to maintain the foundation of fhublic ownership, the ownership
of the collective land is prohibited to pay to thdividuals or the organizations other
than the collective economic organization in ruaeda. Under the prerequisite of
obeying the national laws and regulations, theective farmers have the right of
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disposing by themselves. When the collective fasmare implementing their

ownership, they should be restricted by the natitavas and regulations, as well as
the land utilization planning. At the same timeg farmers cant object to the police
power of the state (such as land acquisition), tsedownership of the state-owned
land should also be restricted in the same wayrefbee, the regulation of the

ownership of the collective land will not threatéme plow land protection, the

management of the land usage, the land acquisitidrthe national macro adjustment
and controlling measures; on the contrary, via tlegulated and legalized

management, it is beneficial to oppose and suppinesarbitrary and illegal behaviors
in the administration above.

2.2 The land holding right of the collective mengoer

The land holding right of the collective membersamethe right of occupying, using,
benefiting and limited disposing of the co-owneddawhich is allocated to the
individual members according to the certain pritesp and such right should be
enjoyed by the individual farmers as the specianidication of the collective
members; it is a kind of right with the effect ajht over things created on the basis
of the ownership of the collective lands, and ithe refining and realization to the
subject implementing the co-owned rights. The sttbgd such right must be the
member of the collective members, and the objethefight is as same as that of the
ownership, while it is mainly applied in the coliee land for agricultural use and
homestead. The prerequisites of obtaining the hgldight of the land of the
collective members are that the collective ownihghe identities and ownership of
the commune members, therefore, the obtaining df sight is legal and inheriting;
at the same time, in order to maintain the authoaimd ultimate rights of the
collective ownership, the duration of the right sldbbe defined; the author claims
that, the period of validity of the agriculturahthcan be extended properly, as well as
the period of the current contracting and operatiglating, and such period should be
set as 50 years (for the forest land, it can bersled properly); the period of holding
right of the members of homestead can be negotwitidthe state-owned residential
land, that is, such period can be 70 years. Wheh pariod is to expire, the principle
of “if there are no special circumstances, thequeoan be renewed on the application
of the obligee, if the oblige doesn’t apply for iperextension, he is regarded to waive.
The collective takes back the land holding righttteé corresponding members and
compensates for the invested capital.

The holding right of the land of the collective meems includes the rights and
functions of occupying, using, benefiting and grdisposing. The core of partial
disposing is the circulation; during the periodenfjoying the rights, the obligee can
circulate the land holding right with some limitatj and it can be divided into two
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layers; the first is the circulation of the landding right itself, because the subject of
this right must be the collective members, suckutation can only be performed

within the collective members, and it can’t be afed by applying to the collective

after circulation, but it can be obtained by th&uwmtary transaction with the collective

members (presented as transferring and inheritaetcg, the second is to strip and
circulate part of the rights and functions of trend holding rights, and such

circulation can be performed beyond the bordehefdollective, such as leasing and
mortgage of the using right, etc. What should beptesized is that, in order to

prevent the over-collection, though the right isnp&ted to be circulated and inherited
in a certain range, the maximum permitted shareatoount) should be regulated,
when the land held by the members goes beyonditthiis the surplus share can't be
obtained by the ways of transferring, renewal drentance. Then, the collective

should take back the portion of the land right getezl by the expiration of the period,
death of the former holder and the waiving; sudhts can be transferred to other
members according to the demands.

2.3 The using right of the collective land

After establishing the land holding right of thelleotive members solely, the
new-kind using right of the collective land is noma the integration and general term
of the previous using right of the land for constion use and the contracting and
operating right of the agricultural land; it refes the using right of the collective
land obtained by the individuals (or units) notdmging to the collective, or the
members of the collective as the common citizend, inexcludes the special rights
and functions of the collective members as thewness, and it is the usufruct of the
collective land. The obtaining way of the rightsidze the sales, renting, converting
into shares, joint operation and appropriationhef tarmer collective, and it can also
be obtained by the transferring, leasing, convgrinto shares and joint operating of
the land holder of the collective members afterhibkling rights and functions have
been isolated, and it can also be obtained byr#msferring, leasing, converting into
shares and joint operating among the users. Thenmiax period of validity of such
right can be determined on the references of thegef the using right of the
state-owned land for construction and the contngcand operating right for the
current agricultural land, however, the period afidity of the using right of the
collective land circulated from the land holdinght of the collective members cant
be longer than the remaining period of the landlimgj right of the members.

The subject of the new-kind using right of the eolive is no more restricted within
the members of this collective economic organiretjand its completed rights and
functions include the occupation right, benefitmght and part of the disposing right;
the obligee has the right to take protective astitonhis/her rights and has right to
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legally use or circulate such right during the sipett period and obtain the benefits,
at the same time, the obligee is also obliged tegtcthe relative restrictions exerted
by the laws, regulations and planning, and thetragid duty of the obligee should be
set on the reference of the using right of theestatned land.

It should be emphasized that, according to thengettf the right system above, the

main difference between the land holding right loé tollective members and the

using right of the collective lies in that, the roer is based on the specific

identification of the collective members, and istliae feature of semi-ownership; the
latter has no specific limitation to the obligeadats feature is similar to that of the

using right of the state-owned land. The abstrét#rdnces can be presented via the
economical relationship in the property right cletion.

Besides, what should also be indicated is thatnttation of “development right” is
not raised solely here, | think that the so-caflddvelopment” which changes the
using of the land has been included in the ownpyshinile it is also restricted by the
laws and regulations on planning and division. Spaimt of view is also applied for
the state-owned land. The problem of how to defiree development right can be
resolved by the scientific, transparent planningcWitan be participated in by the
public sufficiently as well as the relative system.

3 The analysis of the property right and economic relationship under the
framework of the new-type collective land property

The critical problem of the land circulation is gperty right economic relationship,
i.e., the variation of the economic relationshipiniy the procedure of land circulation
caused by the variation of the ownership. Basedhenstructure of the new-type
property right of collective land, this essay wadhalyze the property right and
economic relationship during the circulation of alective land in the following
several aspects with the circulation directionhaf tollective land.

3.1 The property right and economic relationshipeqfial and free exchange in the
land market

The equal and free exchanging relationship is #eclfeature of the market economy
2l In the collective land market, such equal refship is presented in the two
following aspects: the first, the position of ther@rship are equal and it won't be
different for the different levels, that is to s#tye farmer collective of villager group

level is as same as the farmer collective of vélépwn) level; the second, the both
parties of the property right transaction are eqtiay are restricted by the market
rules and not the administrative power; of coussieh freedom and equality are still
the relative freedom and equality under the langeméwork of the state laws,
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regulations and market orders. Therefore, the ctimgenterference of the state
acquisition and planning management can’t be exdudom the transaction of land
property right.

Besides, what should be pointed out is the relalignbetween the farmer collective
to the representative of the collective ownershiphie market of the collective land,
such relationship is not only a kind of trust agercy relationship, but also a kind of
property right and economical relationship formedling the circulation of the land
management and operation right. In order to obtaénland benefits, the farmers
entrust the relative land rights to the specifiedjyaoizations (the ownership
representative), and the ownership representaéixesute the relative resolutions of
the collective land owners and perform the relatmanagement and operation
activities in the authorized rages, and they waitaive the entrusting fees as the
reward.

3.3 The property right and economical relationsbgiween the ownership of the
collective land and the land holding right of tledlective members

As for the collective land, the relationship betwebe ownership of the collective

land and the land holding right of the collectivembers is the inclusion relationship,
or the relationship between integral and part. [Emel holding right of the collective

member is the division and refining of the colleetbwnership, and it is not equal to
the common ownership, as well as the using rigpassed from the ownership.

Therefore, the establishment of the land holdigdtriof the collective members are
not realized via the total economical behaviors. @ hand, the subject of the
holding right is special, and its identification gs/en be law directly, and it is not

obtained via the contracts, agreements and vakimals of transactions; on the other
hand, the initial obtained holding right is equatiz and it wont be affected by the
competition mechanism. | still think that, the pedare of isolating the holding right

of the members from the collective ownership shoptdsent the equality and

authoritativeness of the right itself in a certalegree, i.e., the subject of the
ownership has the right to demand the rights amefite of the ownership. However,

because the subject of the holding right of the bmms a part of the subject

constituting the ownership, it is not equal to thebject of the using right after

separation and transferring on the position of pheperty right. The ownership

benefit here only presents as a part but not atheftotal ownership right. When the
individual farmers have got the holding right oétmembers of the collective land,
they should hand in part of the ownership rightd benefits to the collective farmers
— the subject of the ownership, and it should lgamed as the counterprice held for
holding the co-ownership. Analyzing in this sensae, can see that the contracting
expense paid by the collective farmers contradimegand is actually the payment for
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part of the owner benefits to the collective; wigetbr not expense amount is rational,
such behavior has presented the property righteandomical relationship between
the collective holders and the collective membdige current reduction of the

contracting expenses is only the requirement ohgldavor of the farmers in the

policies, and it doesn't present the real propeigirt and economical relationship.

The ownership of the homestead can be regardduedsotding right of the members

of the lands used for collective construction. tdey to present the property right and
economical relationship, the situation that thelemtive members obtain the

homestead for free should be changed.

3.3 The property right and economical relationshipong the ownership, land

holding right of the member and the using right

The using right of the collective land is similaittwthe using right of the state-owned
land, and they belong to the other property righaad it also includes the

corresponding rights of occupying, using, bendditiand partial disposing, the

differences between the two lies in that, the pnimsolating way of the using right of

the collective land is not only the direct sepanmatirom the ownership, and it can be
also from the holding right of the collective memsdf the first payable separation
of the using right of the collective land is alsalled “sales”, such sales can be
divided into two categories in the aspect of thepprty right and economical

relationship: the first is the owner sells the gsiight and obtain the benefits of the
ownership, the second is that the collective menhiodler sells the using right and
obtains the benefits as the semi-owner. The usgigsr obtained by two methods are
the same in terms of the right and position, butalbse of the period limit of the

member holding right, the maximum period for saleshe second method will vary

according to the remaining period of the holdirghtiof the member. Therefore, there
are the weakening factors for the rights and benekalized by the collective

members as the land holders, comparing with thegignd benefits of the owner, i.e.,
the sales period might be shorter. However, if dfffects of sales period can be
eliminated, when the two kinds of sales method geinthe same periods of using
right, the benefit of the ownership paid by therusi®ould also the same; then, the
difference between the sum paid by the farmersihglthe land when they get the
holding right and the sum obtained when they sb#susing right (the variation of the

land price caused by the capital investment anckebarariation are not taken into

consideration for the time being) are the rightd &enefits of the farmers as the
collective owners. Because there are no identioatestriction in the new-kind land

property right structure designed in this essag, tftember should pay the right and
benefit sum of the same level when the using ngtdbtained by the way of sales,
and accept the same legally restrictive terms, raitan whether he/she is the
collective member or not.
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Figure 2 The property right and economical relaiop of the circulation of the
collective land property right

In the figure, the arrow of active line indicatég trelationship of property right flow,
and the arrow of dotted line indicates the econahrelationship
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4 Conclusion and discussion

The separation of the ownership, member holdindptrignd using right of the

collective land is helpful to clarify and defineetlproperty right and economical
relationship in the collective land circulation.dBamember of the collective is given
the land holding right on the basis of keeping tbéective holding right, and this

right includes the rights and functions such asat@ipying, benefiting and using in
the normal land using rights, as well as the owmprbenefits which can be obtained
from the land by the farmer as a part of the ctillecowners, when it is presented in
the property right and economical relationshighd farmer obtains the land holding
right, he/she has the right to keep a part of themev benefits which should be
belonged to the land owners. Such right, whichuisosdinate to the ownership and
superior to the using right, is similar with themseownership. On one hand, the
design of the new-kind of property right structukeeps the unification and

authoritativeness of the collective ownership andfarms to the preference of the
socialist system; on the other hand, it has re@ul/éne right position of the farmers.
The difference and connection between the using 0§ the collective land and the
land holding right of the collective members arettses following: the conception of

the using right doesn't include special rights domhefits of the land given to the
collective members, during obtaining the using tiighe collective members and the
non-collective members have the same importanttipnsj the using right can be
separated from the ownership directly, or it cansbparated from the land holding
right of the collective members directly; the ohtag and circulation of the land

holding right of the collective members are conetd within the collective, and the
special rules should be obeyed.

The establishment of the land holding right of tt@lective members and the
regulation of the using right, can not only maintéhe fundamental position of the
ownership of the collective land, but also make thghts, functions and
implementation measures of the ambiguous ownerstopcrete, and it has
constructed the fundament of property right infasture for the collective land
market which is coordinative with the state-ownadd market. However, during the
construction of the collective land market, theldaing problems should still be
discussed in a further step:

1. What is the effect of the market transaction of ¢bective land to the “unified
market”? The author thinks that, the so-called fiediland supplying” claimed by
the government is the ideal of “one pool receives tWater, and another pool
drains the water”, the “unified” should be undecstoas “the unified market
mechanism, the unified opening and public orderd @he unified legal
constraints”, and it doesn't refer to “the unifigdbject of land supplying”. As the
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unified administrator of the state, the governnamgsn’'t have the identification
of owner to the collective land, however, it idlgibwerful in the administration.
Only the positioning is accurate and the policiesl ameasures are proper, the
circulation of the collective land wont disturb thearket, and its effect to the
state-owned market should be the fine market catigpetand not the vicious
shocking.

2. How to construct the price system and price adjastmand controlling
mechanism of the collective land which is coordietvith the state-owned land
market. According to the thought designed in tlsisag, the right-price system in
the collective land circulation is not totally cesponding to the current
state-owned land market, and we should researclpribe categories and price
comparison relationship of various “commodities” time land market, and to
construct the scientific price adjustment and aahiig system on such basis is
the natural requirement of establishing the regrdaand unified market.
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